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STATEMENT OF THE CASE
A.

NATURE OF THE CASE

An appeal from a divorce decision.

B.

COURSE OF PROCEEDING AND STATEMENT OF FACTS

Brian and Jana Moffett were married on September 29, 1990. R. at p. 1. On July
24, 2003, Appellant (hereinafter referred to as Jana Moffett) filed for divorce against
Respondent (hereinafter referred to as Brian Moffett). An Amended Complaint was filed
August 8, 2003. R. at p. 1. Various motions were filed by Jana, including an injunction
and requests for child support and division of community debt on a temporary basis. The
parties stipulated to a Joint Preliminary Injunction which was entered by the Court on
August 28, 2003. R at pp. 10 -12. The parties then stipulated to certain child support
and debt issues as noted by the Stipulation entered September 17, 2003. R. at p. 15. An
Order was entered regarding Temporary issues on September 19, 2003. R. at p. 20.

A Divorce Decree was entered by the court on July 28, 2004. R. at p. 30. The
Divorce Decree only divorced the parties. The other issues were reserved for a later order

after a divorce trial which was heard on July 26-27, 2004. The trial court entered an
Order on August 11, 2004, regarding property division, custody, child support and

spousal support. R. at p. 32.
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Both parties noted the trial court's failure to include the 401(k) in its property and
debt division. Mr. Moffett's attorney wrote,
"1. Allocating and apportioning Defendant's 401K plan between the
parties. The Court allocated only a part of this 401K plan in that it required
the Defendant to pay unto the Plaintiff one half of the addition to the plan
that was made during the period of separation in the amount of $2,375. If,
as expected, the Court allocates one half ofthe total value of the 401K plan
as of the time of the trial, in the amount of $46,000, the $2,375 would be
subsumed in that amount, and the additional requirement to pay the $2,375
to the Plaintiff should be stricken or the Defendant would be 'double
paying' ."
R. at pp. 57-58.
The court on appeal can note that both the parties argued to the trial court that it
failed to divide the 401(k) which had a value of $46,810. Jana Moffett filed a response to
Mr. Moffett's Motion to Alter and/or Amend Order Dated August 11, 2004. R. at p. 69.
The Trial Court entered an order simply saying that Mr. Moffett got all of the 401(k). R.
at p. 68.
The first appeal in this matter was filed September 14, 2004 1• The District Court
issued an Appeal Order dated September 23, 2004. R. at p. 82. A Motion for Contempt

IThe Clerk failed to include the original Notices of Appeal so a Motion to Augment the record has been filed.
This brief was filed to meet the Court's deadline.
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against Mr. Moffett was filed by Ms. Moffett on October 13, 2004. R. at p. 108.
Additional pleadings were filed in support of the motion for contempt. 2
The trial court had a hearing on November 10, 2004, at which time the court took
additional testimony from the parties regarding a number of issues ranging from child
support, daycare costs, value of the home which was awarded to Mr. Moffett, and the
issue of the well. R. at p. 363, Exhibit 2, T. November 10, 2004, hearing. The trial court
then issued an Order Altering and Amending the Decree dated November 16, 2004. R at
p.132.
Additional motions for contempt were filed along with motions for restraining
orders. An additional Notice of Appeal was filed by Ms. Moffett on December 7, 2004.
An Amended Notice ofAppeal was also filed on December 9, 2004. See footnote I.
The trial court made findings that Brian Moffett was physically abusive during the
course of the marriage to Jana Moffett in the form of forcibly dragging Jana from her
place of employment, butting Jana in the face with his forehead during an argument, and
also causing a vehicle driven by Jana Moffett and her boyfriend off of the road. Brian
forced the vehicle to stop, and then physically assaulted Jana's boyfriend, jumped on the

2

Notice of Penalties. R. at p. 84.
Affidavit of Charles M. Stroschein. R. at p. 86.
Brief in Support of Motion for Contempt. R. at p. III
Second Affidavit in Support of Motion for Contempt. R. at p. 115
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hood of the vehicle, and broke the windshield. The trial court found that Brian Moffett
had an adulterous relationship during the marriage and he had infected lana with a
sexually transmitted disease during the marriage. R. at p. 37.
The court found that Mr. Moffett made $66,000.00 a year, while lana Moffett
made $15,000.00 a year. R. at p. 36. The court found that lana Moffett was a stay at
home mother during a five year period of the marriage, but that she had started working at
Tri-State Memorial Hospital making $8.60 an hour. R. at pp. 36 and 39.
The trial court found that Mr. Moffett had medical benefits for the children
through his employment, had a 401(k) that had a value of $46,810. R. atp. 347. Exhibit
1. See also Ms. Moffett's Exhibit 2, R. at p. 363, luly 26, 2004 T. at pp. 26-28. Mr.

Moffett was awarded approximately $113,000.00 in net assets, while lana Moffett was
awarded approximately $95,000.00 in net assets. Mr. Moffett also had a pension plan
through his employment with Alaska Airlines. R. at p. 35. It should also be noted that
the court found Sydney (the parties' oldest child) had a fear of her father when he was
drinking and that Mr. Moffett shouted vulgar names at lana and threatened to kill lana's
boyfriend. R. at p. 37. The court also found that Mr. Moffett was able to enjoy trips with
his girlfriend, her son and his daughters to California and Arizona. He was also able to
take snowmobiling trips while lana was not. R. at p. 38.

-4-

The trial court found that Jana Moffett was 36 years old, had recently had
gallbladder surgery, and might have to have a hysterectomy. R. at p. 38. The trial court
also found that Jana Moffett had a neurological condition, a peripheral atrophy of her
lower limbs, and that she had an 18% loss of effective use of those limbs. R. at p. 38.
The trial court found that Jana Moffett had community college credits and was
hoping to become an RN which would require two to two and a half years to earn her RN
degree. Jana had worked in a dermatologist office, a radiologist office, a sign company,
and at an MRl testing facility. R. at p. 38.
The trial court determined that it had made an "equal" division of the parties'
assets, and that some of those assets were liquid assets. R. at p. 40. The trial court
declined to award spousal maintenance to Jana. R. at p. 40. The trial court failed to order
attorney's fees to Jana. The trial court awarded undeveloped real estate to Jana, and a
house and 30 acres worth $450,000.00 to Mr. Moffett. R. at pp. 36,42-43.
After receiving the August 11,2004 Order, both attorneys determined that the trial
court had failed to divide the 401(k). R. at pp. 48 and 57. The trial court ignored the
attorneys' argument and entered an Order dated August 27,2004 indicating it had simply
failed to list the 401(k) in Mr. Moffett's column, but it had been awarded to him in the
court's scribbly notes. R. at p. 363. Exhibit 1. August 27,2004 T. at p. 194. The trial
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court then had telephone hearings with the attorneys and ultimately had a hearing on
November 10,2004 at which time the parties testified.
The motion to alter or amend the order filed by Mr. Moffett had a child support
worksheet attached to it which had a child support amount of $1,841.99. R. at p. 63. As
part of the calculation, his attorney assigned the monthly child support obligation to Mr.
Moffett in the amount of $1,221.19, work related childcare costs was awarded to Mr.
Moffett in the amount of$512.57. Ms. Moffett's share of the health insurance obligation
was $3.46, and the tax exemption compensation was noted at $111.69. Mr. Moffett's
own child support calculation had work related childcare costs as part of the total child
support amount that was awarded to Ms. Moffet.
Ms. Moffett testified at the November 10, 2004 hearing that she was not receiving
child support from Mr. Moffett, he was not paying the court ordered community bills and,
therefore, it became difficult for her to pay work related daycare expense. R at p. 363.
Exhibit 2. November 10, 2004 T. at pp. 26-31. Mr. Moffett testified that when Ms.
Moffett had asked him to pay medical bills, he stated:
"She never asked me anything specifically. She gave me a
stack of bills, threw them at me, and I threw them back in the
house at her."
R. at p. 363. Exhibit 1. July 26,2004 T. at p. 141,11.22-24.
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There is no indication on this record that Mr. Moffett had any physical ailments or any
other impediment to full employment.
Ms. Moffett was also questioned about the liquid assets that were awarded to her
in the divorce. She testified that she was not able to access the money from the Bidwell
account because Mr. Moffett's name was still on the account, and that Mr. Moffett had
not paid any of the bills assigned to him in the divorce, and she had received 15 phone
calls from creditors. R. at p. 363. Exhibit 2. November 10,2004. T. pp. 30-31.
Mr. Moffett filed for bankruptcy, and as a result, the appeal was put on hold
pending resolution of the bankruptcy. That bankruptcy was resolved, the issues noted
above are the issues that survived the bankruptcy and are pertinent considering the
additional proceedings that have occurred since 2004 at the Magistrate level.
After much delay, because of the bankruptcy, the District Court heard oral
argument on November 19, 2009. At the time of the oral argument, the District Court
limited the parties to simply addressing the 401(k) division issue. Other argument was
not allowed or heard regarding the other issues on appeal from the Magistrate Court to the
District Court. November 19, 2009, hearing. T. at p. 17. However, the District Court
issued a decision on all issues that were on appeal without allowing the parties to make
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oral argument or answer any specific questions the Court may have had regarding those
particular issues. R. at p. 317.
The District Court allowed Mr. Moffett a pretty wide range of argument over
objection of counsel and then noted that the District Court was only interested in the
40 1(k). November 19,2009, hearing. T. at p. 44, 11. 9-10. Also note the District Court's
comments, "I'm not in the business of defending lawyers or clients. I simply want to
focus on the 401(k). Then I'll consider this submitted. Thank you both." November 19,
2009, hearing. T. at p. 46, 11. 3-6 and 12. It is unclear why the District Court read Judge
Robinson's decision from 2009 regarding issues that weren't before the Court on appeal.
Four days worth of hearing were held the end of May 2009, regarding issues involving
current child support, non paid medical expenses for the children, non paid daycare
expenses for the children, attorney's fees and custody of the middle child of the parties.
R. at pp. 188-257. The District Court, in its decision regarding the issues on appeal,

indicated that it read the Magistrate's 2009 decision regarding custody issues, attorneys
fees, unpaid medical expenses and daycare expenses. R. at p. 320. The District Court's
decision was filed December 23, 2009, and this appeal followed. R. at p. 339.
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ISSUES PRESENTED ON APPEAL

A.

Whether the court erred by modifYing child support while finding
Respondent in contempt.

B.

Whether the court erred in failing to award attorney fees and costs against
the Respondent in favor of the Appellant.

C.

Whether the court erred in not dividing the 401(k) instead of simply
awarding the full amount of the 401 (k) to the Respondent thus giving him
an unequal distribution of the community estate in the amount of
approximately $46,000. There were no grounds stated for an unequal
distribution of the community estate.

D.

Whether the court erred by not awarding spousal support.
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STANDARD OF REVIEW

The Court, in Barley v. Smith, --- P.3d ----, 2010 WL 1849902 (2010) noted, "On
appeal of a decision rendered by a district court acting in its appellate capacity, we
directly review the district court's decision to determine whether it correctly decided the
issues presented to it on appeal. Idaho Dept. of Health and Welfare v. Doe, 148 Idaho
124, 126,219 P.3d 448, 450 (2009)." Borley at p. 3.
I.R.C.P. 83(u) addresses the scope of appellate review on an appeal to the district
court. In pertinent part, the rule reads:
Upon an appeal from the magistrate's division of the district court, not
involving a trial de novo, the district court shall review the case on the
record and determine the appeal as an appellate court in the same manner
and upon the same standards of review as an appeal from the district court
to the Supreme Court under the statutes and law of this state, and the
appellate rules of the Supreme Court.
I.R.C.P. 83(u)(1).
Where a district court sits as an appellate court for the purpose of reviewing a
magistrate's judgment, the district court is required to determine whether there is
substantial evidence to support the magistrate's findings of fact. Hentges v. Hentges, 115
Idaho 192, at 194, 765 P.2d 1094, at 1096 (Ct. App. 1988). If those findings are so
supported, and if the conclusions of law demonstrate proper application of legal
principles to the facts found, then the district court will affirm the magistrate's judgment.
-10-

Id. at 194, 765 P.2d at 1096. The judgment also will be upheld on further appeal. Id. at
194, 765 P.2d at 1096. The magistrate's legal conclusions are subject to free review.
Carter v. Carter, 143 Idaho 373, 146 P.3d 639 (2006).
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ARGUMENT
A.

THE COURT ERRED BY MODIFYING CHILD SUPPORT
WHILE FINDING RESPONDENT IN CONTEMPT

I.
SANCTIONS FOR CONTEMPT

Mr. Moffett failed to comply with almost all of the trial court's Orders during the
lengthy history of this particular case. As a result of the Motion to Compel hearing that
was held on July 22, 2004, the trial court indicated,
"Okay. I want to make sure both sides understand that if somebody comes
in here and testifies and turns out that we find out later that either side was
hiding something financial I don't have any problem at all proceeding with
contempt sanctions, severe contempt sanctions. So I don't want anybody
hiding the ball. That's not the purpose for a divorce, I certainly don't want
that to happen in this case or any other. So I expect everybody to be here
and to be fully prepared to answer and address all issues at the time of the
trial. "
R. at p. 363. Exhibit 1. July 22, 2004, T. at p. 11, II. 22-25, and p. 12, II. 1-7.
Mr. Moffett discussed the fact that he was a "week trader" in the stock market

when counsel for Ms. Moffett asked if he was a day trader because he said he was
watching the stocks. R. at p. 363. Exhibit 1. July 26, 2004, T. at pp. 38-40. He then
proceeded to tell the court, under oath, that he had made some recent stock purchases
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including a stock called Mechanical Technology and the cost of the stock was
approximately $452. He had an online account that he did not bother to disclose through
discovery. R. at p. 363.' Exhibit 1. July 2004 T. at pp. 39-41. He indicated that he
opened the account approximately three months before the trial and was trading through
Scott Trade. Mr. Moffett then proceeded to tell the court that was the only trade he made
and that he did not bother to tell his own attorney until the morning of the trial. The trial
court took no action with regard to sanctioning Mr. Moffett for lying and not disclosing
information. Jana had no ability to seek out discovery to find out how much Mr. Moffett
had in the online account or what his trading activity was.
The trial court then stated in its August 11, 2004, Order,
"Brian did not pay temporary child support as ordered by this court. He is
ordered to pay the entire arrearage owing as of July 31, 2004, within 45
days of this order and provide proof to the court that he has done so.
Failure to comply with this order may result in contempt sanctions."

R. at p. 40.
The trial court then went on,
"Furthermore, it is further ordered that Brian pay $2,375 to Jana within 45
days of this order and provide proof to the court that he has done so.
Failure to comply with this order may result in contempt sanctions."
R. at pp. 40-41.
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After hearing the evidence on November 10, 2004, the trial conrt found that Mr.
Moffett had failed to comply with the Order of August 11, 2004, and then went on to
order:
"It is Ordered that he spend 30 days in the Idaho County Jail. He may
purge himself of this contempt if 1) he stays currents for his child support
for November and December, 2004 and January 2005; and 2) pays his
arrearage since August 10, 2004, in the amount of $3,823 by January 11,
2005; and 3) pays his arrearage in child support which he owed up through
July 2004, by January 11,2005. If Brian Moffett fails to purge himself of
this contempt, then he shall report to the Idaho County Jail at 9:00 a.m. on
Wednesday, January 12,2005, to serve 30 days in jail."
R. at pp. 135-136.
Mr. Moffett was also found in contempt for not turning over the Chevy Lumina
which was to be done by November 25, 2004, and he was to report to the jail at 9:00 a.m.
on that day to serve 5 days incarceration for contempt. R. at pp. 135-136. Mr. Moffett,
did not comply with the trial court's Orders. The trial court never enforced any sanctions,
without any explanation. Idaho Rules of Civil Procedure, Rule 75 was not in place at that
time. As a result its procedures and requirements are not set out for application here,
however, Mr. Moffett was represented by an attorney, was warned of the consequences,
and never appealed the contempt orders. See Idaho Code §7-61O.
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II.
CHILD SUPPORT SHOULD NOT HAVE BEEN MODIFIED
BECAUSE DEFENDANT WAS IN CONTEMPT

The trial court failed to follow the law regarding "modification" of child support or
making corrections in child support. The trial court specifically stated,
"At the most recent hearing the Court indicated that it was not inclined to
modify the work related child care figures because Brian Moffett was not
paying child support as ordered. However, upon a further review of
LR.C.P. 6(c)(6), section 8a, the Court concludes that the proper way for
work-related child care costs to be allocated, and the Court does hereby
order that Brian Moffett pay 80% of such work-related daycare costs
directly to Jana Moffett or the child care provider and Jana Moffett pay the
other 20% of such costs."
R. atpp. 134-135.
The trial court specifically found that Brian Moffett was in contempt of Court for
his failure to pay child support. The trial court stated,
"Brian Moffett takes home approximately $3,400 per month from his
employment. This is after he makes a voluntary contribution to his 40Ik
retirement plan. After August 11, 2004, Brian paid $1,200 in August, $500
in September, and $500 in October towards child support. Because he could
have, but did not pay child support as ordered (even taking into account the
reduction in child support in this order) the Court finds Brian Moffett to be
in contempt of Court."
R. atp. 135.
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The sanctions were not enforced by the trial court. Mr. Moffett did not comply
with the trial court's Orders regarding paying current child support and arrearage. See

Orders: Joint Preliminary Injunction, filed August 28, 2003; Order Re: Temporary
Motions, filed September 19, 2003; August 11, 2004 Order; Order Altering and
Amending November 16, 2005. He did not report to jail. He also did not return the
vehicle that is noted on page 5 of the Order Altering Amended Decree. The trial court
was notified of Mr. Moffett's failure to comply with the court's order by way of Notice of

Contempt filed December 2, 2004. R. at p. 142. The Court was then put on notice by
way of a Second Notice of Contempt file stamped December 30, 2004, regarding Mr.
Moffett's failure to pay the debts that were awarded to him in the divorce.
The Court was notified by way of a Third Notice of Contempt file stamped
January 14, 2005, regarding Mr. Moffett's failure to pay the ordered child support in the
time frame noted by the trial court judge in its November 2004 Order.
A Motionfor Contempt was filed with the court on January 20, 2005. This Motion
was not heard because of the filing of the bankruptcy by Mr. Moffett which is noted in
this record by way of notice dated February 22,2005.
The trial court does not cite to a specific rule or a specific statute that allows the
"modification" of the child support amount.
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In the initial child support award the magistrate specifically included the workrelated daycare expense as part of the child support award.

Idaho Rules of Civil

Procedure 6(c)(6), section 8(a) in 2004 indicated,
"A basic child support award does not cover work-related child care
expenses. The court may order a sharing of reasonable work-related child
care expenses incurred by either party in proportion to their Guideline
Income. If ordered, these payments shall be directly between the parties,
unless agreed otherwise."
In the original Court order the trial court stated,
"After considering the parties incomes, the amount Brian pays for medical
insurance for his children ($186.00 per year), the amount paid by Jana for
work-related daycare expense ($165.00 per week), the amount of time the
children will be spending with each parent, and the tax consequences to
both parents the court concludes that Brian should claim all three children
as dependants for federal income tax reporting purposes, and should pay,
and is ordered to pay $1,925 per month child support."
R. at p. 38.

The child support worksheets at the time would have had a line item for monthly
child support obligation, work-related child care costs, health insurance obligation, travel
expenses and tax exemption compensation. There was no need to make a "recalculation."
The trial court used the correct format when he entered his August 11, 2004 order. The
trial Court does not cite, in its November 16, 2004, Order, to a rule or statute that allows
for the "modification" that was made based upon the motion filed by Mr. Ater. The trial
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court just changed its mind based upon new evidence from the November 10, 2004,
hearing. R. at p. 363. Exhibit 2. T. November 10,2004, hearing.
The Motion to Alter and/or Amend Order Dated August 11, 2004, filed by Mr.
Moffett had a worksheet attached to it. Mr. Moffett's own position was that work-related
child care expenses would be part of the amount paid for the monthly child support
obligation as was Ms. Moffett's obligation for health insurance that Mr. Moffett was
paying. R. at p. 63.
The Trial Court made a modification substantially below what Mr. Moffett had
requested in his worksheet, which was $1,841.99. R. at p. 63. Child support went from
the $1,925 amount to $1,337.00. Mr. Ater's child support calculations show that Mr.
Moffett should have paid $1,841.99 in child support with Mr. Moffett having 26% of the
time with the children. The Trial Court did not set out a percentage of parenting sharing
between the parents and did not provide a child support worksheet for the benefit of the
parties or this court on appeal.

Mr. Moffett is and was in contempt of court for having failed to comply with the
Court's orders entered herein.
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In the case Morton v. Morton, Nez Perce County Case No. 54393, which was
heard by Judge Warden, the Court found the plaintiff in contempt because he had not paid
child support or court ordered attorney's fees. Judge Warden stated in his order:
"... the plaintiff is in contempt of court and, in such circumstances, will not
be allowed by the court to make use of the court's powers to seek relief."
Morton vs. Morton, Order at p. I.

This ruling from the Magistrate's Division follows a long line of decisions from
other Idaho courts. For example, in the Hoagland v. Hoagland, 67 Idaho 67, at p. 170
P.2d 609 (1946), the Supreme Court held that:
"... the trial court was without authority to proceed with hearing or modifY
the decree until the applicant had purged himself of the contempt by
payment of the delinquent amounts."
Hoagland vs. Hoagland, 67 Idaho 67, 70. See also Lusty v. Lusty, 70 Idaho 382, 219 P.2d
280 (1950), Brown v. Brown, 66 Idaho 625, 165 P.2d 886 (1946), Sauvageau v.
Sauvageau, 59 Idaho 190, 81 P.2d 731 (1938), Bedke v. Bedke, 57 Idaho 443, 65 P.2d
1029 (1937), Vollmer v. Vollmer, 43 Idaho 395, 253 P. 622 (1927).

A case from the Court of Appeals found that under some circumstances a person in
contempt who has failed to purge himself may obtain child support modification.

The

Court of Appeals in Nab v. Nab, 114 Idaho 512, 518, 757 P.2d 1231 (Ct. App. 1988)
stated:
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" ... a trial court is without authority to modifY a child support order if the
movant is in contempt, unless the movant shows that, for reason beyond his
control, purging himself of the contempt is impossible."
Nab vs. Nab, 114 Idaho 512, 518. (Emphasis original)

In Mr. Nab's case, he had been in prison and was unable to make his support
payments. The Nab situation is much different from the present case. It is clear that Mr.
Moffett was well aware of his duty to comply with the Court's orders.
It is clear that Mr. Moffett was aware of the Court's Orders and had the ability to

comply with the Court's Orders and just failed to care about what the Court ordered. In
addition, the Court can note the doctrine of Unclean Hands or as it is also known as the
Clean Hands Doctrine which stands for:
"the proposition that a litigate may be denied relief by a Court of equity on
the ground that his conduct has been inequitable, unfair and dishonest, or
fraudulent and deceitful as to the controversy and issue."
See Kirkman v. Stoker, et ai, 134 Idaho 541, 6 P.3d 397 (2000).
It is clear Mr. Moffett failed to pay Court ordered child support. Why would the

trial court trust him to pay daycare expenses to Ms. Moffett when he was not paying child
support is unknown and not supported by the record. Making the payment go through the
State for the benefit of garnishment was correct.
The trial court on August 27, 2004, noted on the record,
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"As far as changing the amount of child support, no I am not going to
change the amount of child support. The W-2 shows an income of $66,000
plus a year. That's what he is going to pay child support based on."
R. at p. 363, Exhibit 1, August 27,2004 T. at p. 191,118-11.
It should be noted where a motion to alter or amend raises new issues or presents

new information not addressed to the court prior to the decision which resulted in the
Judgment, the proper rule for relief is pursuant to LR.C.P. Rule 60(b) and not a motion
under Rule 59(e). See Lowe v. Lyn, 103 Idaho 259, 646 P.2d 1030, (CLApp. 1982). One
of the problems with the decisions reached by the trial court after the August 11, 2004,
Order, is they didn't specify what statute or rule was used to grant the relief. LR.C.P.

Rule 59.1 also does not allow for additional testimony or evidence, neither does LR.C.P.
Rule 60(a).
With regard to I.R.C.P. Rule 60(b), Mr. Ater did not cite to any specific
subsection. R. at p. 61. The trial court did not cite to Rule 60(b) when making any ofthe
changes that are found in the November 16,2004 Order. R. at pp. 132-136. Jana cannot
find any mistake, inadvertent surprise or excusable neglect in this circumstance. There
was no new evidence discovered in the case. There was no fraud. The Judgment was not
void. The Judgment had not been satisfied or released. There is the catch all provision of
Rule 60(b)( 6) that states, "Any other reason justifying the relief in the operation of the
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Judgment." The court's failure to specifY its grounds for amending a Judgment is not
fatal to the court's ability to make the amendment under this rule. Fix v. Fix, 125 Idaho
372,870 P.2d 1331, (Ct.App. 1993).
The District Court did not cite a case, rule or statute that supported its decision to
uphold the modification made by the trial court. R. at pp. 328-329. The District Court
simply stated " ... a good idea is not infected by its sources." R. at. p. 329
B.

THE COURT ERRED IN FAILING TO AWARD ATTORNEY FEES AND
COSTS AGAINST THE RESPONDENT IN FAVOROF THE APPELLANT

The District Court completely lost the grasp of the attorney's fees issue by failing
to recognize that the attorney's fees that were at issue involved the time prior to filing of
the appeal in 2004-2005, not attorney's fees that were awarded based on a hearing that
was held in 2009.
The District Court stated, "Issues 4 and 5 have been addressed by the Magistrate
Court prior to the filing of this appeal, and are moot." R. at p. 317.

Issue 4 in the

District Court's decision was the issue of attorney's fees. It makes absolutely no sense
that the District Court would find that the "Magistrate Court" addressed this prior to the
filing of the appeal because that wasn't done. Substantial attorney's fees were awarded
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based on a hearing that was held in 2009. R. at pp. 308-316. The original Trial Court
denied attorney's fees. R. at p. 42.
Ms. Moffett requested attorney fees in her Amended Complaint in 2003. R. at p. 7.
The trial court in 2004, instead of spending any time on the issue of attorney's fees,
simply noted that each party would pay their own attorney's fees. R. at p. 42.
The Trial Court made a finding that Mr. Moffett made $66,000 per year while
Jana Moffett made $8.60 an hour. R. at p. 36 and 39. The Court also made a finding that
Brian Moffett was physically violent towards Jana Moffett dragging her from a sign
company where she worked. Mr. Moffett butted Jana in the face with his forehead during
another argument and drove Jana and her boyfriend off the road. Mr. Moffett physically
assaulted Ms. Moffett's boyfriend, jumping on the hood of the car and breaking the
windshield all in a fit of rage. In addition, the Court found that Brian infected Jana with a
sexually transmitted disease during the marriage. R. at p. 37.
The trial court also noted the issues that Jana Moffett was facing. She not only had
to endure the physical abuse of Mr. Moffett, she had to endure financial abuse which is
noted in both the August 2004 and November 2004 Orders. R. at pp. 40-41 and 135-136.
The trial court also noted that Jana had a recent gall bladder surgery and might have to
have hysterectomy.

R. at p. 39.

Jana has a neurological condition that caused a
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peripheral atrophy of her lower limbs and has loss of effect use of those limbs. R. at p.
36. She was earning approximately $8.60 per hour and did not have medical benefits for
her children. R. at p. 40. The Judge also made a finding that instead of paying child
support Brian Moffett continue to pay money into his 401(k) program and that he paid
over $4,750 into the 401(k) program, including making repayments on his loan against
his 401(k). R. at p. 40. Mr. Moffett was ordered to pay Jana Moffett $2,375. R. at
ppAO-41. He never paid the money.
Jana Moffett was awarded undeveloped real property and personal assets. R. at pp.
41-42. Jana Moffett was assigned $196,902 in debt. R. at p. 43.

Brian Moffett has a

pension program with Alaska Airlines. R. at p. 35. Jana Moffett did not.
Mr. Moffett filed bankruptcy and had discharged all of the credit card debt that
was assigned to him in the bankruptcy (United States Bankruptcy Court, District ofIdaho,
Case Number 05-20136).
The trial court failed to recognized the standard in Idaho regarding the award of
attomey's fees. Stephens v. Stephens, 138 Idaho 195, 61 P.3d 63, (Ct.App. 2002) is a
case on point. In that case, the Trial Court ordered attorney's fees to be awarded to the
wife. The Stephens' Court indicated, "There are Idaho Appellant decisions stating that
the disparity in the income of the parties is generally sufficient to justify an award of
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attorney fee under Idaho Code §32-704. Jensen v. Jensen, 128 Idaho 606, 917 P.2d 763;
Pieper v. Pieper, 125 Idaho 667, 671, 873 P.2d 921, 925 (Ct. App. 1994)." In the
Stephens case it was noted,

"Patrick earned approximately 84% of the parties combined income and
also investment income reducing properties at about $157,000. Although
Lisa was awarded assets of a significant value in the divorce, many of these
assets, such as the house and other real property, were not liquid." The
magistrate court appropriately considered and applied the factors
enumerated in I.C. §32-705 and its decision is support by the evidentiary
record. Therefore, no abuse of discretion has been shown."
At p. 198.
In the Moffett case, Jana did not have a 401(k) or pension. Mr. Moffett's 401(k)
was given a value of $46,810 as noted by his testimony.

R. at p. 363, Exhibit 1,

Transcript, July 26,2004, pp. 26-27. Also note Ms. Moffett's Exhibit No.1, the printout
of the 401(k) showing a balance of $46,810. R. at p. 363, Exhibit 1, Transcript, July 26,
2004, p. 28, II. 10-14). Mr. Moffett had 81 % ofthe parties' combined income.
The Court can also note the trial court's discussion of Mr. Moffett's income in the
November 16, 2004 Order. The trial court stated,
"Brian Moffett takes home approximately $3,400 per month from his
employment. This is after he makes a voluntary contribution to his 401K
retirement plan."
R. atp. 135.
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The trial court then goes into a discussion about Mr. Moffett's failure to pay child
support and the contempt for that failure to comply with the Court's Order and the
sanctions that were noted.) As was previously argued, there were contempt sanctions
which were never enforced. Mr. Moffett never complied with the Court's Orders.
The trial court in Moffett abused its discretion as it cited no analysis for the denial
of attorney's fees especially in light of the 2002 Stephens decision. It should also be
noted in Stephens that the trial court denied spousal maintenance partly because of the
court's plan to make a significant attorney fee award and thereby eliminate the need for
Ms. Stephens to make substantial attorney fee payments from her monthly income.
Stephens, at p. 198. Ms. Moffett was denied spousal maintenance. R. at pp. 39-40. Ms.

Stephens' situation is similar to Jana's situation. Ms. Stephens wanted to become an RN
but it would take two to six years to reach that goal.

The trial court noted that Jana

Moffett estimated that it would take two to two and half years to earn her RN. R. at p.39.
Jana had previous office experience for a dermatologist, radiologist and MR1 testing

) It is Ordered that he spend 30 days in the Idaho County Jail. He may purge himself of this contempt if 1)
he stays current on his child support for November and December, 2004, and January, 2005; and 2) pays his arrearages
since August 10, 2004 in the amount of$3,823.00 by January 11, 2005; and 3) pays his arrearages in child support which
were owed up through July, 2004 by January 11,2005. If Brian Moffett fails to purge himself of this contempt, then
he shall report to the Idaho County Jail at 9:00 am on Wednesday, January 12,2005 to serve 30 days in jail.
Jana Moffett was awarded a Chevy Lumina in the court's order of August 11, 2004. Brian Moffett gave her
the keys, but not the car or title. He shall deliver both the car and title by November 25, 2004 or report to the Idaho
County Jail at 9:00 am on that day to serve 5 days incarceration for contempt." R. at p. 135.
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facility and at a sign company. The similarities between Stephens and Moffett are telling.
The trial court should have awarded reasonable attorney's fees to Ms. Moffett. The
District Court did not address this issue in its opinion but affirmed the Trial Court's
decision in all aspects. R. at p. 331.

c.
THE COURT ERRED IN NOT DIVIDING THE 401(k) INSTEAD OF SIMPLY
AWARDING THE FULL AMOUNT OF THE 401(k) TO THE RESPONDENT

Mr. Ater and counsel for Jana Moffett rarely agreed on anything in the Moffett
case as the court can note by the record. However, there were two things counsel agreed
on. First, that the pension would be divided between the parties based on the number of
years ofthe marriage. R. at p. 35. Second, that the trial court failed to divide the 401(k).
R. at pp. 48 and 57.

In the Motion to Correction Order regarding Division of Property and Debt filed
by Jana's counsel it notes that the Court did not divide the 401(k) plan held by Mr.
Moffett. R. at p. 57. As was previously noted the 401(k) had a $46,810 value. R. at p.
363. Ms. Moffett's Exhibit No.1, R. at p. 363, Exhibit 1, July 26, 2004, Transcript at pp.
26-28. Mr. Moffett's attorney in his Motion to Alter and/or Amend Order Dated August

11, 2004, also notes the trial court's failure to allocate the 401(k) plan.
indicates,
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Mr. Ater

"If, as expected, the court allocates one-half of the total value of the 401K
plan as of the time of trial, in the amount of $46,000 the $2,375 would be
subsumed in that amount, and the additional requirement to pay the $2,375
to the Plaintiff should be stricken or the defendant would be "double
paying". "
R. atp. 49.

In Pike v. Pike, 139 Idaho 406, 80 P.3d 342, (et. App. 2003), the retirement
account was an omitted asset which the court divided. At the hearing held on November
10,2004, Mr. Moffett specifically said that he had not paid the $2,375 to Ms. Moffett. R.
at p. 363, Exhibit 2, November 2006 T. at p. 59, II, 11-23. Ms. Moffett also testified that
the said money had not been paid. R. at 363, Exhibit 2, November 2006 T. at p. 54. The
trial court during the August 27,2004, motion hearing noted,
"I did do an Order this morning with respect to the 401 because I had in fact
discussed that. I had it in my worksheet but I didn't include it in a line
items in the Decree. The 401K is the defendant's property. That was my
intention. I just forgot to put it in the paperwork."
R. at p. 363, Exhibit 1, August 27,2006 T. at p. 191.
The trial court, when asked about the calculations of division of property noted,
"Yeah, on my scribbily notes that I went back and looked at I don't know
that it wasn't listed in the property."
R. at p. 363, Exhibit 1, August 27,2006 T. at p. 194, II. 1-4.
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In Clark v. Clark, 125 Idaho 173, 868 P.2d 501, (Ct. App. 1994) the Court of
Appeals noted some jurisdictions hold that if a final decree fails to divide community
property the former spouses' owned the omitted property equally as tenants in common.
Ms. Moffett has no ability to access Mr. Moffett's 401(k). But the Clark Court went on
to note that a commentator had said this position was not strictly accurate to define this
ownership after divorce by common law terms such as the tendency in common. The
commentator noted it is rather a form of joint ownership particular to the civil law and
community property system.
The court entered another order on August 27,2004, regarding the property giving
Mr. Moffett the 401(k), and thus making an uneven distribution of the community. Jana
Moffett was ordered to pay:
Fleet Credit Card

13,876.98

GE Select

18,761.65

GE Select

18,538.87

Ms. Moffett's father

11,200.00
369.01

Home Depot
Chase Mastercard

7,524.50

Debt on real property

127,000.00

Total

$197,271.01
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Mr. Moffett was ordered to pay:

Mr. Moffett's parents

2,500.00

AT&T Credit Card

4,936.27

GM Mastercard

10,627.72

First USA (Wells Fargo)

18,895.05

MBNA

9,165.13

Home loan

338,000.00

401(k) loan

11,692.00

Total

$395,816.17

The value of Mr. Moffett's property was $482,310 without the 401(k), with the
401(k) the value was $529,120. His total debt without the 401(k) debt is $384,124.17,
with the 401(k) debt the amount of his debt is $395,816.17. The net to Mr. Moffett was
$133,304, the net to Ms. Moffett was $95,701.04 a difference of $37,602.96.
Ms. Moffett for equalization should have been awarded $18,801.48 of the 401(k)
in 2004. However, because of Mr. Moffett's bankruptcy one would assume that on
remand, the Trial Court might consider an unequal distribution of the community estate
and award Ms. Moffett all of the 401(k) and let Mr. Moffett pay the 40 1(k) debt.
The trial court noted,
"Instead of paying child support, Brian continued pay money into his 401K
program. Between the date of separation and the date of trial Brian paid
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over $4,750 into his 40lK plan (in addition to making prepayments each
payday on his loan against his 40IK). Therefore, it is further ordered that
Brian pay $2,375 to Jana within 45 days of this order and provide proof to
the court that he has done so. Failure to comply with this order may result
in contempt sanctions."
R. at pp. 40-41.
The trial court, when confronted with the issue of the lack of division of the
401(k), instead of acknowledging said mistake, simply entered an Order on August 27,
2004, putting the 401(k) into Mr. Moffett's side of the ledger. The trial court ignored the
fact that both attorneys told him he had failed to make an equal distribution of the assets
and debts. The trial court's August 27, 2004 Order states as follows,
"In the court's Order of August II, 2004, the court discussed the loan
against the defendants 40lK plan, and required the defendant to reimburse
the plaintiff for half of the monies the defendant paid into his plan during
separation when he should have been paying child support or community
bills. However, the court inadvertently neglected to award the 40lK plan.
In dividing the parties assets and debts the court intended to, and does
hereby ORDER that the defendant's 40lK plan be awarded to the
defendant. "
R. at p. 68.

The Court can note the discussion the attorneys had on the record with the trial
Judge. R. at p. 363, Exhibit I, August 27, 2004 T. at p. 193.
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The District Court, in analyzing the property division clearly did not bother to
simply do any adding and subtracting of the assets and debts.

The District Court

concluded,
"including the value of the 401(k) and Mr. Moffett's assets, Ms. Moffett
received between 68-84% of the total equity. The bulk of the value
distributed was from large parcels of real property, and almost all the
remaining value was from articles of personal property. Therefore, I would
expect exact division to be difficult or impossible."
The Magistrate clearly made a mistake because as the District Court noted, the Magistrate
thought he had awarded Jana Moffett an "equal" share ofthe parties' assets. R. at p. 324.
The Magistrate used the term "equal". He didn't use the word substantially equal, as the
District Court. The District Court seems to be analyzing a different sort of case because
the District Court focuses on an old case from 1984, Bailey v. Bailey, 107 Idaho 324-327,
689 P.2d 216 (1984). R. at p. 321. There is also nothing equitable about the division of
property made by the Magistrate Court and upheld by the District Court.
Mr. Moffett had a job that earned him $66,000 a year while Ms. Moffett made

$15,000 a year.

Mr. Moffett committed physical violence towards Jana Moffett on

several separate occasions and gave Ms. Moffett a sexually transmitted disease during the
course of the marriage. Ms. Moffett was noted to have health problems to the extent that
the Magistrate noted a neurological condition that caused a peripheral atrophy of her
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lower limbs and loss of effective use of those limbs. R. at p. 39. She is earning only
$8.60 an hour and didn't have medical benefits for her children. Mr. Moffett also had a
substantial pension program with Alaska Airlines and a 40 I (k). Ms. Moffett had none of
that and then Mr. Moffett filed bankruptcy after the divorce was concluded. How is it
equitable that someone who makes $66,000 a year, has a 401(k) and pension plan, no
health problems get substantially more assets than the long suffering wife.
One wonders whether the District Judge was influenced by Judge Robinson's
decision from 2009 regarding Mr. Moffett's terrible behavior. Judge Robinson, the new
Magistrate, awarded substantial attorneys fees and sole custody to Ms. Moffett. R. at pp.
188-273. Somehow it seems that Mr. Moffett was given a pass by the District Court
because Mr. Moffett's bad behavior was sanctioned by the Magistrate in 2009. Why the
District Court even mentions having read the 2009 Magistrate's decision and noting it in
his opinion is unknown but clearly should be considered error. The only thing the District
Court should have considered was the record that was on appeal, not the entire file.
The Magistrate Court assigned specific values to all the property after a trial. The
Magistrate indicated that he was making an "equal" distribution of the community. An
"equal" distribution did not happen. Both attorneys for the parties told the Magistrate he
was wrong and he failed to acknowledge that fact and simply entered an order that the
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District Court found to be a simple correction of a clerical error which one would suppose
would be pursuant to LR.C.P, Rule 60(a).

D.
THE COURT ERRED BY NOT AWARDING SPOUSAL SUPPORT

The trial court erred in not awarding the spousal maintenance requested in the
Amended Complaint of Ms. Moffett. Idaho Code §32-70S sets out the factors that the
Court has to consider regarding spousal maintenance. 4

Jana Moffett was awarded

personal property and real property and a substantial debt. The trial court made a finding
that she was disabled with an 18% loss of the use of lower limbs that was caused by a

4

Idaho Code Section 32-705. Maintenance.

1. Where a divorce is decreed, the court may grant a maintenance order ifit fmds that the spouse seeking maintenance:
Ca) Lacks sufficient property to provide for his or her reasonable needs; and
Cb) Is unable to support himself or herself through employment.
2. The maintenance order shall be in such amounts and for such periods of time that the court deems just, after
considering all relevant factors which may include:
Ca) The financial resources of the spouse seeking maintenance, including the marital property apportioned to
said spouse, and said spouse's ability to meet his or her needs independently;
Cb) The time necessary to acquire sufficient education and training to enable the spouse seeking maintenance
to find employment;
Cc) The duration of the marriage;
Cd) The age and the physical and emotional condition of the spouse seeking maintenance;
Ce) The ability of the spouse from whom maintenance is sought to meet his or her needs while meeting those
of the spouse seeking maintenance;

(1) The tax consequences to each spouse;
Cg) The fault of either party.
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progressive neurological condition. Jana Moffett was 36 years old at the time. She had
just gallbladder surgery and might have to have a hysterectomy.

She was the unit

supervisor for the emergency room as Tri-State Hospital and earned only $8.60 per hour.
Years before she had two years of community college credits and Jana was looking to go
back to school to become a registered nurse but that would take two and half years. She
had previous work experience as an office staff for a dermatologist, a radiologist, MRI
testing facility and a sign company. The parties were together for 13 years of married
life. R. at p. 39.
Mr. Moffett according to the trial court had take home pay of $3,400 per month,

that he made voluntary contributions to a 401(k) retirement plan, had a pension plan and
did not pay his child support on time or his community debts. R. at pp. 135-136. The
trial court found that Mr. Moffett was violent toward Ms. Moffett and that he had
committed adultery during the course of the marriage. R. at pp. 30 and 37. Mr. Moffett
had secreted assets and stock accounts. The trial court indicated it allotted an "equal
share" of the community's assets to Ms. Moffett. R. at p. 40. The trial Judge did not
make an "equal division" of the community estate.

There was a substantially

disproportionate share given to Brian Moffett because of the 401(k). Because attorney's
fees were not award, Jana would have had to use her liquid assets to pay attorney's fees.
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The court can look at Stewart v. Stewart, 143 Idaho 673, 152 P.3d 544, (2007). In that
particular case, spousal maintenance was awarded in the amount of $5,166 per month
until the wife reached the age of 62, which was approximately 12 years from the date of
the award. The wife was awarded $788,372.11 in community property. The trial court
on remand acknowledged a mathematical error.

It was then determined that the

mathematical error did not change his ultimate determination regarding the amount and
duration of the maintenance, Stewart, at p. 679. In the Stewart case the husband made
$511,390 per year and was found to be in the prime of his career in that, his earning
capacity would be similar or higher for the rest of his career. The same certainly could be
said of Mr. Moffett regarding his age and his employment at Alaska Airlines. The court
found in Stewart that the wife was facing a progressive disability. lana was found with a
similar disability, and that her ability to support herself was diminishing. R. at p. 39. The
Stewart court also noted the drastic difference in earning capacity.

The trial in Stewart noted that for her to maintain a current standing of living she
would have to consume more than $50,000 per year which would exhaust all of her assets
in approximately 12 years. The same could certainly be said for Ms. Moffett based on her
disability and lack of earning capacity. The Stewart court then analyzed the decision in
Hoskinson v. Hoskinson, 139 Idaho 448,80 P.3d 1049, (2003). In that case the magistrate
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denied maintenance to a 39 year old wife who was in good health after only a three year
marriage.

The Hoskinson court instead expected her to meet her monthly expenses

through a combination of employment, her share of her husband's retirement and the
equity in her house. However, the Court of Appeals went on to note in Stewart that there
was no requirement under Idaho law that a spouse fully exhaust all assets before an award
of maintenance is appropriate, Stewart at p. 680.
It should be remembered that Ms. Moffett was living in a $450,000 house during
the course of her marriage to Mr. Moffett, was able to fly for free on Alaska Airlines, had
the benefit of her husband's medical insurance and his earning capacity. R. at pp. 35-44.
Jana was hoping to move to Lewiston, Idaho, but that plan fell through. See R. at 363,
Exhibit 2, November 10, 2004 T. generally.

As in the Stewart case, the trial court in

Moffett should not expect Jana to convert all of her community property into expendable

assets. The Stewart court noted,
"It was reasonable for the magistrate to conclude that Sally should not have
to relocate to significantly less expense house and make early, penalized
withdraws from her retirement account in order to maintain her standard of
living."
Atp.680.
The record in Stewart supported the magistrate's findings that the wife lacked
sufficient property to maintain her current standard of living and that she was unable to
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adequately support herself through employment. Basically what the Moffett trial court
did with Ms. Moffett is release Mr. Moffett from any financial responsibility. He did not
pay child support when it was due, he did not pay court ordered community debts when
they were due. During the course of the divorce Mr. Moffett took away Jana's ability to
fly on Alaska Airlines. See R. at 363, Exhibit I, July 26 2004 T. at p. 44, II. 15-25; p. 45,
II. 1-3.
Mr. Moffett was examined regarding his knowledge of the stipulation regarding
child support and his failure to make the stipulated child support payments. R. at 363,
Exhibit 1, July 26, 2004 T. generally pp. 51-56. The court can also note Exhibit No.9
which is a child support payment printout and Exhibit No. 10 which is a case summary
regarding the child support. R. at p. 358. These exhibits all show Mr. Moffett's failure to
pay child support. The court can look at Exhibit No.5 which are Wells Fargo checking
account statements and Mr. Moffett's testimony regarding Exhibit No.5. R. at p. 363,
Exhibit 1, July 26, 2004 T. generally pp. 57-61. R. at p. 357. There was a deposit noted
in the amount of $ 13,624--that deposit came from Mr. Moffett selling stock. He notes he
did not get approval for selling the stock from the court. R. at 363, Exhibit 1, July 26,
2004 T. at p. 61. Mr. Moffett indicated that he used the money to buy a Harley Davidson
motorcycle. R. at p. 363, Exhibit 1, July 26, 2004 T. at p. 62. Mr. Moffett indicated that
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he paid Mr. Ater $5,000. Mr. Moffett indicated he was not making the court ordered
house payments. Mr. Moffett described his trips to Mexico with female friends, gambling
at the Admiral Queen Casino in the Seattle area, going to the Stone Ridge Resort in
Blanchard, Idaho, then to Arizona.

Mr. Moffett testified his home which he was

ultimately awarded was worth probably around $450,000 to 500,000.

R. at p. 363,

Exhibit 1, July 26,2004 T. at p. 112,11. 17-18. In other Idaho cases spouses with less
detrimental circumstances have been awarded spousal support.
The parties entered into a Joint Preliminary Injunction by way of stipulation which
is signed August 28, 2003. R. at p. 10. It is clear from this record that Mr. Moffett
violated the Stipulation throughout the course of the divorce case. The Joint Preliminary
Injunction was entered by the court on August 28,2003. R. at p. 12. A Stipulated Order
regarding Temporary Motions was entered on December 19, 2003, regarding Child
Support and Payments of Debts. R. at p. 20. Mr. Moffett failed to comply with the terms
of that particular order which did not seem to make one bit of difference to the trial court
in either awarding property, attorney's fees or spousal support. The court should go back
and award Ms. Moffett the amount requested in the Amended Complaint as appropriate
spousal support. R. at p. 6.
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The District Court's analysis of the factors set out in Idaho Code §32-705 also
show a lack of understanding. Ms. Moffett had a low paying job, three children to
support, no pension, no 40 I (k), no ability to fly at no cost, no ability to take vacations and
the like. She had a husband who was abusive and failed to comply with court orders
regarding payment of bills, temporary child support and the like. She suffered physical
and financial abuse at the hand of Mr. Moffett. Making an analysis for spousal support,
the Trial Court and the District Court failed to recognize that the standard of living that is
. noted in Idaho Code §32-705(1)(a) and (b) require the Court to determine a spouse's
"reasonable needs". The Court has to take into account the standard of living established
during the marriage. Campbell v. Campell, 120 Idaho 394,816 P.2d 350 (Ct. App. 1991).
See also Wilson v. Wilson, 131 Idaho 533, 960 P.2d 1262 (1998).
CONCLUSION

Jana simply asks the court to grand the relief requested above and for attorney fees
and costs pursuant to the statutes and rules noted above and pursuant to IAR, Rules 40
and 41.

DATED

thiS~G, day of May, 2010.
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CLARK AND FEENEY, LP
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I HEREBY CERTIFY that on the ~day May, 2010, I caused to be served
TWO true and correct copies of the Appellant's Brie/by the method indicated below, and
addressed to the following:

Brian S. Moffett
10916 63rd Street E
Puyallup, WA 98372
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